While marijuana possession and distribution is a federal crime under the Controlled
Substances Act (CSA) and the Supremacy Clause of the United States Constitution
provides that federal law is the “supreme Law of the Land,”1 that is not the entire
story: The U.S. system of government is one of dual sovereignty where the states can
and do serve as “laboratories of democracy.”
The question of federal preemption is a question of Congressional intent. The CSA
makes it clear it only preempts state laws under very limited circumstances. 21
U.S.C. 903 says it is not intended to preempt the field of drug laws if “there is a
positive conflict” between state and federal law “so that the two cannot consistently
stand together.” Courts have generally held that a state law is only preempted by the
CSA if it is “physically impossible” to comply with both state and federal law or if the
state law stands as an obstacle to the CSA. Neither is the case with carefully crafted
state medical marijuana programs.
A state law — or a portion of it — would be preempted under impossibility
preemption if it required someone to violate federal law. For this reason, effective
medical marijuana laws do not require state workers to grow or dispense marijuana
in violation of federal law; they just regulate private individuals who choose to do
so. Requiring someone to break federal law is quite different from allowing and
regulating conduct under state law.
When discussing preemption, it’s important not to forget about the Tenth
Amendment. The federal government is free to enforce its own marijuana laws, but
requiring state agents to enforce federal laws would be unconstitutional
commandeering of a state’s resources.2 As one court noted:
It is of considerable consequence that it is Arizona’s attempt at partial
decriminalization with strict regulation that makes the AMMA vulnerable …
This view, if successful, highjacks Arizona drug laws and obligates Arizonans
to enforce federal prescriptions that categorically prohibit the use of all
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marijuana. The Tenth Amendment’s “anti-commandeering rule” prohibits
Congress from charting that course.3
The federal government has never alleged in court that federal laws preempt state
medical marijuana or legalization and regulation laws. In fact, the Department of
Justice (DOJ) argued in favor of dismissing a lawsuit claiming Arizona’s medical
marijuana law was preempted. That suit was dismissed.4
Federal Policy Should Not Deter States From Reforming Their Own Laws
Since late 2014, Congress has approved a rider to the annual Justice Department
appropriations bill that provides that the funds may not be used to interfere with
the implementation of state medical marijuana laws.5 On June 21, 2019, the House of
Representatives approved a similar amendment that would also prevent
interference with state-legal adult-use marijuana businesses, in a 267-165 vote. It is
not yet known if the broader amendment will be included in the final version of the
Justice Department appropriations. Legislation was also put forth to make statelegal marijuana activities legal under federal law.
Meanwhile, to the best of MPP’s knowledge, the Department of Justice has not been
targeting state-legal marijuana providers since 2013 or earlier. This policy of noninterference — unless a specific federal interest was implicated — was formalized
in the 2013 Cole Memo.6 On January 4, 2018, then-U.S. Attorney General Jeff
Sessions rescinded the Cole Memo,7 leaving the decisions to individual U.S.
attorneys (federal prosecutors). Sessions’ spurred significant bipartisan criticism.8
Polls show more than 70 percent of Americans believe the federal government
should not use its limited resources to interference with state-legal marijuana
businesses.9 In April 2018, Pres. Donald Trump told U.S. Senator Cory Gardner (RCO) that he would support a federalism-based legislative solution, and that the
marijuana industry in Gardner’s home state would not be targeted. Sessions is no
longer attorney general, and current Attorney General William Barr has said he
would respect the Cole Memo.10
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It is up to individuals to decide whether they want to take the risk of breaking
federal law, and many individuals and businesses are already doing so. What state
lawmakers can and should do is remove the barriers to relief that their state law
poses to humane, sensible marijuana policies. The vast majority of states have opted
to chart a different course than the federal government and they will continue to do
so. With growing state pressure, federal policy will likely change soon.

